MSHA  Supervisor  Barry Ryan,   opined that the Skipper Number   1
intake entry constituted a  separate air  course and accordingly
was   subject  to weekly  inspections   under  the cited standard  sepa-
rate from the  inspections performed in  the Number 5  track entry.
Ryan's  opinion was however  completely  arbitrary and  not  based  on
any definition of  the term "air course"   in any  relevant  statute,
regulation,   MSHA policy,  or  industry past usage.     Moreover  the
Secretary  presented no evidence of any  prior  consistent enforce-
ment  under  his  preferred definition of   the term  "air  course"   that
might have established that Mettiki was on notice regarding  the
Secretary's  interpretation.     See  Jim Walter  Resources  Inc.   v.

Secretary,   9  FMSHRC ____,   Docket No.   SE  85-36-R,   et.   al.r

May  29,   1987.     To the contrary it   is clear  from the  language of
the  regulation  that  each air  course may consist of more than one
entry.     Mettiki's  position  herein  is  consistent with  that
language.

The  Secretary  similarly  argues that with respect to Order
Number  2701333,  Mettiki's weekly  examination of  the Number   7  and
Number  9   return  escapeways was not sufficient because  the Number
3  Skipper Return Air Entry ^/ was  a separate  "air  course"
requiring a  separate weekly  inspection under the cited standard.
However,   for  the  reasons previously stated  I  find no  legal  or
evidentiary  support  for the Secretary's  arbitrary definition of
the  term  "air   course."    To  the contrary  I   find  that Mettiki  was
examining  on  a weekly  basis   "at  least one entry of  each.... return
air  course  in  its entirety"   and was  therefore in compliance with
the  cited standard.

Under  the circumstances Order Nos.   2701332  and   2701333 must
be  vacated.

'^J The entry  at  issue was cited  in the Order at  bar  as the No.   1
Skipper Return.Air Entry but the undisputed evidence  shows  that
it was  actually the No.   3  Skipper Return Air Entry.     The  order  at
bar  was   never  amended to correct  this  error  but in  light  of the
findings  herein,   that  issue  is  now moot

ORDER

Order Nos.   2701331,   2701332,   and  2701333  are VACATED  and the
contests  of   those Orders  are GRANTED.   .Civil Penalty  Proceeding
Docket Number  YORK  87-5   is  DISMISSED.
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